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QUESTIONNAIRE FOR NOMINEES BEFORE THE COMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE

1. Name: Full name {include any former names used).
Consuelo Maria Callahan
Also used:

Connie Mana Caliahan
Connic M. Callahan
Connic Calizhan

2. Positign: State the position for which you have been nominated.
United States Circuit Judge for the United States Court of Appeals for the Niath Circuit.

3 Address: List current office address and tefephone number. If state of residence differs
from your place of emplovment, please list the state where you currently reside.

{Court of Appeal (State of Catifornia)
Third Appeliate District

914 Capitol Mall

Sacramento, California 95814
916.654 0234

4. Birthplace: Stale date and place of birth.

June 9, 1950
Palo Alta, Cahibmia

5. Marital Status: (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer's name and business address(es). Please also indicate the number
of dependent children.

Married. Spouse: Randy C. Haight

Supervisory Special Agent

Bureau of Alcohel, Tobaceo and Fircarms (ATF)
San Francisco Field Division

San Francisea Group IV

221 Main Street. Suite 1250

San Francisco, California 94103

1 have no dependent children.
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Education: List in reverse chronological order, fisting mos! recent first, each college,
law school, and any other institutions of higher education attended and indicate for each
the dates of attendance, whether a degree was received, and the date cach degree was
received.

University of Virginia School of Law
6/02 to Present

LLM - Judicial Process

({To be awarded uvpon completion - 2004}

McGeorge School of Law
Umiversity of the Pacific
8/72 to 5/75

TD - May 31, 1975

Leland Stanford Junior University
9/68 to 6572
AB — Honors English - June 11, 1972

Employment Record: List in reverse chronological order, listing most recent first, all
business or professional corporations, companies, firms, or other enterpnises,
partnerships, institutions and erganizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, pariner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or job description where approprate.

Associate Justice

Court of Appeal State of California
Third Appellate District

914 Capitnl Mall

Sacramento, California 95814

Associate Justice (Pro Tem)
State of California

Supreme Court

350 McAlhster Street

San Francisco, Californmia 94102
Artiglio v. Corning Ine.

18 Cal. 4™ 604

Judge

State of Cahifornia

Superior Court San Joaquin County
222 E. Weber Avenue

Stackton, Californiz 93202
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Court Commissioner
Municipal Court of Stockton
San Joaquin County

222 E. Weber Avenue
Stocitton, Califormia 95202

Supetvisery District Attomey

San Joaquin County District Attorney's Oflice
222 E. Webcr Avenue, Room 202

Stockton, California 25202

Deputy District Attorney

San Joaguin County District Attorney’s Office
222 E. Weber Avenue, Room 202

Stockton, California 95202

Deputy City Atormey

City of Stockion

425 N. El Dorado Strect
Stockton, Calitorrua 95202

Law Clerk — City Attomey's Office
City of Stockton

425 N. El Doradoe Street

Stockton, Cahfornia 95202

Legal Interm

Sacramento County

Public Defender’s Office

700 H Street

Sacramento, California 95814

MeGearge School of Law Alumni Board
1999 1o prosenl

California Judges Association Executive Board
1995 1o 1996 and 1999 to 2002

San Joaquin County Child Abuse Prevention Council Board
1987 to 1993
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Military Service: Identify any service in the U5, Military, including dates of service,
branch of service, rank or rate, seal number and type of discharge received.

Mone.

Honaors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professtonal honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Moot Court Finalist
San Joaquin County Juvenile Justice Commission,

Award for work in the ficld of child abuse/sexual assanle
Commission on the Status of Women,

Susan B. Anthony Award — Woman of Achievement
San Joaquin County Mediation Center, Peacemaker of the Year
San Joaquin County Law Day Award Recipient
Action of Behalf of Children {ABC) - Stockton,

Child Advocate Award
Induction into the Steckton Mexican-American Hall of Fame

Bar Associations: List all bar assoctations or legal or judicial-related committees,
sglection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held ip such groups.

Women Lawyers of San Jeaquin County
Treasurer and Board of Governors, 1980 to 1986

San Joaquin County Bar Association
Board of Governors, 1983 1o 1985

Judicial Council of California
Executive Lepislative Action Network, 1994 to 1996

California Judges Assaciation

Executive Board

1995 to 1996 {Tnal Court Representative)
1999 10 2002 {Appellate Court Representative)
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Bar and Cuurt Admission: List each state and court in whuch you have been adraited to
practice, including dates of admission and any lapses in membership. Please explain the
reason for any lapse of membership. Give the same information for administrative bodies
which require special admission to practice.

State of California

All courts of California

United States District Cowrt, Eastern Distnict
December 1975

(No lapses in membership)

Memberships: List all memberships and offices currently and formerly held in
professional, business, fratemal, scholarly, civic, charitable, or other organizations since
graduation from college, other than those listed in response to Questions 10 or 11. Please
indicate whether any of these organizations formerly discriminated or currently
discriminates on the basis of race, sex, or religion - either through formal membership
requirements ot the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

MeGeorge School of Law
Alumni Board, 1999 to present
Secretary, 2001; Vice-President, 2002; and President, 2003

Anthony M. Kennedy Inn of Court
MemberMaster of the Bench, 1997 to present -
Inn President, 2000 to present

California Judges Association
Executive Board, 1995 to 1996 and 1999 to 2002

Roatary Inlermational

Downtown Stockton Chapter, 1993 to 1957

Prior lo my membership in Rotary [ntemational, this was a men-only service
organization.

Yoserite Club

Stockton, Califernia

Member, 1993 1o 1997

Priot 1o my membersiip in the Yosemite Club of Siockton. it was a men-only private

ciub.

San Joaquin County Child Abuse Preveation Council
Board Member, 1987 to 1993
President, 1992 to 1993
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Published Writings: Lisl the titles, publishers, and dates of books, articles, reports, ar
other material you have written or ediled, including material published on the Internel.
Please supply four (4} copies of all published material to the Cormmittee, unless the
Committee has advised you that a copy has been obtained from another source. Alse,
please supply four (4) copics of all speeches delivered by you, in written or videotaped
form over the past ten years, including the dale and place where they were delivered, and
readily available press repotts about the speech.

In 1973 [ authored a recruitment brochure entitled, “Women to Law’™ for the McGeorge
Schaol of Law. No copy avatlable.

I amm 1ot a frequent public speaker. Irecall giving the following speeches:

1

2)

3}

4)

k)]

6)

7

Keynote speaker for California Wornen Lawyers at a one day seminar -
“How to Become a Judge,” 2/23/02, Sacramento, California;

Speech te Women Lawyers of Sacramento - “Retention Elections,”
5/24/01, Sacramento, Califormia,

Keynote speaker for the Association of Police Training Officers —
“Changes in the Legal Landscape: The Need for Ethics and Civility in the
Workplace,” 1111/00, Sacramento, Cahfomnia;

Keynote speaker at the Diversity Forum, University of the Pacific,
“Personal Success and Success in the Workplace,”” 4/23/99, Stockton,
California;

Keynote speaker for McGeorge School of Law, Dean’s Covnset — “The
Value of My McGeorge Education,” 6/9/98, Sacramento, Catifornia;

Keynote address to graduates of the Criminal Justice Program at California
State University — “A 25 Year Retrospective on the Courts and Law
Enforcement,” 4/25/98, Sacramento, California,

Graduation speech, Humphreys Schooi of Law {Inspirational theme)-
5/97, Slockton, Califomia,

To my knowledge, none of my specches was audio or video tape recorded. [do
not have an actual text of any of my speeches. [ have provided outlines of the
subject matter | intended to cover in these speeches. [ eannot be certain that 1
covered afl outline points. 1 generally allow guestions where time permits. I have
no specific recollection of any of the questions asked and answers given. Thave
attached an article discussing the content of the 5/24/01 speech on retention
clections in lieu of an outline.
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T have also attached written material that I helped prepare for three different legal
education programs accurring in Apnl 1999, Septemnber 1999, and January 2002.
In all three programs there were co-instructors. The materials contain summaries
of law and cases that were relevant to the topics being discussed.

1) The April 1999 materials were part of a Continuing Legal Education (CLE)
Program on the Court of Appeal and appellate practice. This program was done
with Jay-Allen Eisen, a certified appellate specialist.

2} The September 1999 program was a “Civil Law Update™ presented at a
research attomey’s conference. This program was done with Justice Haller and
Justice Wiseman, California Court of Appeal justices.

3) The January 2002 program was a Centinuing Legal Education Program held at
McGeorge School of Law. The pane! was composed of tegal scholars, lawyers,
and one judge.

Congressional Testimony: List any occasion when you have testified before a
cornmittee or subcommittee of the Congress, including the name of the committee or
subcommitiee, the date of the testimony and a brief description of the substance of the
testimony. In addition, please supply four {4) copies of any writien statement submitted
as testimony and the franscript of the testimony, if in your possession.

None.

Health: Describe the present state of your health and provide Lhe date of your last
physical examination.

Excelient
November, 2002
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t6.  Citations: If you arc or have been a judge, provide:

(2)

a short summary and citations for the ten {10} most significant opinions you have
written;

1. People v. Carmony (2002) 99 Cal.App.dth 317,
Review denied August 28, 2002

SUMMARY

Defendant, who had been sentenced to prison after being convicted
of sexual offenses against minors and was scheduled for release on parole,
became the subject of procecdings under the Sexually Violent Predators
Act (SVPA; Welf, & Inst. Code, § 6600 et seq.). At the time of his
convictions, he had been determined not to be a mentally disordered
offendet. In the SVPA proceedings, the trial court admitied two
psychological evaluations that were based on interviews with defendant
and that supported a finding that delendant was 2 sexually violent
predator. Defendant’s expert disagreed with those evaluations. The trial
court found beyond a reasonable doubt that defendant was a sexually
violent predator. (Superior Court of Sacramento County, No, 61422,
Morrizon C. England, It., Judge.)

The Court of Appeal affirmed. It hetd that litigation of the issue of
defendant’'s mental health was not barred by the doctring of coilateral
estoppel, despite the carlier determination that he was not 2 mentally
disordered offender. The different purposes and procedural sertings of the
Mentally Disordered Sex Offenders Act {former Welf. & Inst. Code, §
6300 et seq.) and the SWPA required litigation of defendant's current
mental condition in the SVPA proceedings. The court further held that the
trial court did not err in admitting the two psychological reports that
beeame the basis for the SVPA petition, even though defendant received
no advance notice that he was being evaluated as a sexually violent
predator and did not have assistance of counse! before proceeding with the
interviews. The transfer of a prison inmate o a mental hospital for
involuntary treatrnent is a deprivation of liherty that requires due process
protection appropnate lo the circumstances.

However, nothing in the SYPA suggests that the Legisiature
intended to require nolice or representation by counsel before the petition
is requested or filed, and due process doces not require such notice or
representation. {Opinion by Callaban, ., with Scotland, P. )., and Davis,
1., cancurring.)

Feople v. Carmnony 99 Cal. App.4th 317 (Cal. App.3.Dist,,2002).
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2. Simmons v. Allstate [ns. Co, (2001} 92 Cal. App.4th 1068,

SUMMARY

The trial court, after striking defendants' cross-complaint under the
provisions of the anti-SLAPP (strategic lawsuit against public
participation) stalute (Code Civ. Proc., § 425.16), denied defendants’
request 10 amend the cross-complaint to remove any aliegations that might
be objectionable under the anti-SLAPP statule. (Superior Court of
Sacramento County, No. 994503379, John R. Lewis, Judge.)

The Court of Appeal affirmed. The court held that the trial court
properly denied defendants’ request to amend. The anti-SLAPP statute
makes no provision for amending the complaint once the trial court finds
the requisite connection to protected speech, and none should be implied.
Allowing 2 SLAPP plaintiff leave to amend the complaint once the trial
court finds the prima facie showing has been met would completely
undermine the statute by providing the pleader a ready escape from section
425.16's quick disruissal remedy, This would totally frustrate the
1.egislature's objective of providing a quick and inexpensive method of
unmasking and dismissing such suits. (Opinion by Callahan, [., with
Nichalson, Acting P. [, and Raye, 1., concurmng.)

Simmons v. Allstate Tns. Co. 92 Cal. App.dth
1068 (Cal. App.3.Dist. 2001,

3. Adams v. Aerojet-General Corp. (2001} 86 Cal. App.dth 1324,
Review denied May 16, 2001,

SUMMARY

The trial court, in a toxic waste disposal action filed by property
Qwners against a corporation, granted defendant’s motion to disqualify
plaintiffs’ attomey on the ground that, while he was a member, his former
law firm had represented defendant in a similar action (Rules Prof.
Conduct, rule 3- 310(E}). Invoking the rule that knowledpe acquired by
one member of a firm of lawyers is imputed to all members of the finm, the
trial court ruled that the knowledge acquired by the attorney's former
partners abaut defendant mast be imputed to him.

The trial courl alse found there was a substantial relationship
between the subject matter of the prior representation and the present suit,
and it rufedd that there was a conclusive presumption that confidential
information passed to the attorney as a partner in his former firm.
{Superior Court of Sacramento County, No. 98A801025, John R. Lewis,
Judge ) :
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The Court of Appeal reversed and remanded for further
procecdimgs. The court held that the trial court abused its discretion in
disqualifying plaintiflsattorney, since disqualification was bascd not on a
particularized analysts of the attorney’s relationship to defendant while at
his former firm, but on a conclusive presumption derived from the
attorney's mere membership in the former firm. On remand, the trial court
should foeus not only on the relationship between the attomney and the
former firm's representation of defendant, but on whether the attomey's
responsibilities as partner and principal, as wel! as his relationship with
other members of the firm, placed him in a position where he was
reasonably likely to have obtained confidential information relating to the
current case. The court also held that a rule that disqualifies an attorney
based on imputed knowledge derived solely from his or her membership in
the former firm and witheut inguiry inte his or her actual exposure to the
former client's secrets is inconsistent with the language and core purpose
of Rules Professional Conduct, rule 3-310{E), and unnecessanly restricts
both the client's right to chosen counsel and the attomey’s freedom of
association. (Opinion by Callahan, J., with Kolkey, 1., concurring.
Concurring and dissenting opinion by Scotland, P. J.)

Adams v, Aerojet-General Corp. 86 Cal App.dth 1324
{Cal. App.3.Dist.,2001).

4. Wise v. Thrfty Pavless, Inc. (2000) 83 Cal. App.4th 1296,

SUMMARY

A woman fited an action against a drugstare, alleging that while
she was jn the midst of an acrimenious separation from her former
husband, defendant, wrongfully and without plaintiff's authenzation,
disclosed to her former husband in the form of billing printouts sensitive,
private, and confidential information regarding plaintiff's medications and
treatments, which her former husband used against her in their dissolution
action and in 2 Department of Motor Vehicles {DMV) investigation. The
trial court dented defendant's pretriat motion in limine to prohibit plaintiff
or any of her witnesses from making any reference lo damages or loss
suffered by her as the result of her husband's use of the drug printout in
either the dissolution action or in MV proceedings, on the ground such
disclosure was protected by the litigation privilege {Civ. Code, § 47, subd.

®N.
The jury returned a vetdiet for plaintiff. (Superior Court of Placer
County, No. SCV6827, . Richard Couzens, Judge.)
The Court of Appeal affirmed. The court held that although the
tormer husband's use of the information was absolutely privileged,
defendant's own tortious conduct was not. Non-participants and non-
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litigants to judicial proceedings are never protected from liability under
Civil Cede section 47, subdivision (b). Defendant’s disclosure did not
satisfy any of the elements of the privilege: (1) it was not made in the
course of judicial or quasi-judicial proceedings; (2) defendant was not a
litigant or other participant authonized by law; {3) the disclosure was not
made to further the object of litigation {defendant was told the information
was for tax purposes); and {4) there was no logical relation to any ongoing
or contemplated legal proceeding, (Opinion by Callahan, J., with
Nicholson, Acting P. 1., and Hull, J., concurring.)

Wise v. Thrifty Payless, Inc. 83 Cal. App.dth 1296
{Cal App.3.Dist,, 2000).

5. Mack v. Soung (2000) 80 Cal App.4th 966.
Review denied August 23, 2000,

SUMMARY

The surviving children of an elderly woman who had died in a
Rursing home brought an action for violation of the Elder Abuse and
Dependent Adult Civil Protection Act {Welf. & Inst, Code, § 15600 ct
seq.) and for intentional infliction of emotional distress against their
mother's former physician.

The trial court sustained demurrers to both causes of action without
leave to amend. Plaintiffs alieged that defendant concealed the existence
of the decedent's serious bedsore, opposed her medically necessary
hospitalization, and then withdrew from her care while she was dying.
{Superior Court of San Joaquin County, No. CV001511, Sandra Butler
Smuth, Judge.}

The Court of Appeal affirmed the judgment as to the ruling
regarding the intentional infliction of emotional distress cause of action,
and reversed as to the ruling on the elder abuse cause of action, remanding
to the tnal court with directions to enter a new order overruling the
demuwrer as to that cause of action only. The court held that the trial court
abused its discretion in sustmining defendant’s demurrer to the elder abuse
cause of action, since a liberal construction of plaintiffs' plcadings
disclosed a course of conduel that constituted elder abuse in the form of
medical neglect under the act (Welf. & Inst. Code, § 15610.07). The court
further held that it is not only nursing care custodians, but also health care
praviders, who are subject to liability under the act if their misconduct
rises to the level of neglect, abuse, or abandonment. (Opinion by Callahan,
1., with Scotland, P. )., and Nicholson, I, concurring.}

Mack v. Soung 80 Cal. App.4th 966 {Cal App.3.Dist., 2000).
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6. Inre Conservatorship of Grepory {2000} 80 Cal. App.4th 514,
As modified on demal of reheanng May 306, 2000,
Review denied August 23, 2000,

SUMMARY )

A nursing home resident brought an action against the nursing
home alleging elder abuse under the Elder Abuse and Dependent Adult
Civil Protection Act (Welf. & Inst. Code, § 15600 et seq.), and other
causes of action, arising from plaintiff's injury in a fali, The tral court
instructed the jury on elder ahuse, based on Weifare and Institutians Code
section 15610.07 (definition of abuse of elder or dependent adult), and
based on state and federal regulations. The jury returned verdicts ip favor
of plaintiff. {Superior Court of Siskiyou Counnty, No. 53756, James E.
Kleaver, Judge. [FN] 3
{(FNRctired judge of the Siskiyou Superior Court, assigned by the Chief
Justice pursuant to article V1, section 6 of the California Constitution.)

The Court of Appeal affirmed the judgment in plaintiff’s faver. In
addition, for reasons stated in the unpublished portion of the opinion, the
court reversed the tral court's order concerning plaintiff's request for fees
and costs to the extent the order denied plaintiff compensation for
paralegal fees, remanded the matter for further proceedings, and affirmed
the order in all other respects. The court held that the trial court's
instructions on #lder abuse were net incorrect for omitting the definitions
of physical abuse and neglect comained in Welfare and Institutions Code
sections 1561057 and 15610.63. The court held that defendants waived
the cight 10 such an instruction by failing to request it at ral, but thal the
instructions were correct in any event, and they did not mislead the jury.
The court also held that the trial court did not err in reading the jury
instructions that were based on state and federal regulations. An
administrative agency cannot independently impose a duty of care if the
Legislature has not delegated that authority to the agency. However, the
regulations at issue were authorized by federal and state legisiation, and
thus they could be used o describe the care required under an existing
statutory right of action for elder abuse. The court further held that the il
court's instructions based on state and federal reguiations were not too
vague to provide meaningful guidance to the jury. {Opinion by Cailahan,J.,
with Scotland, P. J., and Blease, J., concurnmg.)

In re Conservatorship of Gregory 80 Cal App 4th 514

{Cal App.3.Dist.,2000).
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7. Pulaski v. Califormia Qccupational S.afetv and Health Srandards Board (1969)
75 Cal.App.4th 1315, Asmodified on denial of rehearing on
November 24, 1999, .

SUMMARY

The California Occupational Safety and Health Standards Board
adopted standards for ergonomics in the workplace designed to minimize
the instances of repetitive motion injuries (RMT) (Cal. Code Regs., tit. 8, §
5110}, pursuant to the legislative mandate of Labor Code section 6357,
i.abor and employer groups filed petitions for writs of mandate arguing for
invalidation of various portions of California Code of Regulations, title §,
section 5110, The wial court granted 2 writ of mandate requiring the board
to refrain from enforcing the following portions of the regulations it found
invalid: the exemption for small businesses, the requiremnent that the
RMI's be predominantly caused by a work-related repetitive motion task;
the requirement that a licensed physician objectively identify and diagnose
the RMI's; and the safe harbor provision, protecting an employer that
undertock goed faith measures designed to minimize RMI's.

(Superior Court of Sacraniento County, No. 95C500262, James Timothy
Ford, Judge.)

The Court of Appeal reversed the judgment and remanded to the
trial court, The court held that substantial evidence supported the tnal
court's findings that the board, in enacting California Code of Regulations,
title &, section 5110, substantially complicd with requircments of the
Administrative Procedure Act {Gov. Code, § 11340 et seq.). The court also
held that the trial court abused its discretion in striking California Code of
Regulations, title &, section 5110, subdivision {¢) (safe harbor provision),
since the record showed that provision was not immational, arbitrary, or in
excess of the board's rulemaking authority. The court also held that the
trial cowrt abused its discretion in invalidating the portion of California
Code of Regulations, title 8, section 5114, subdivision (a)(1), that imposed
atequirement that the RMT's be predontinantly caused by a waork-related
repetitive motion lask, given the problematic nature of identifying RMI's
as work- related. The court also held that the trial court abused its
discretion in invalidating the provision that called for objective
identification of an RMI by a physician, since that provision was a
reasoned response to the lack of scientific consensus on the cavse-effect
relationship between RMU's and repetitive tasks in the workplace. The
court also held that the trial court did not err'in striking the provision that
exempied small businesses from the regulations, since that exempiion was
inherently inconsistent with Labor Code section 6357, by which the
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Legisiature intended to impaose upon the board the responsibility to

premulgate standards for minimizing RMT's in ail places of employment.

(Dpinion by Callahan, I, with Scotland, P. J., and Davis, J., concurring.)
Puiaski v. California Occupational Safety and Health Standards
Board, 75 Cal App.dth 1315 (Cal.App.3 Dist., 1959).

8. Clemerte v. Amundson (1998) 60 Cal. App.4th 1094,

SUMMARY

The trial court denied plaimiffs' petition for a writ of mandate to
compel the Department of Developmental Services (DDS), its director,
and a regional center to set aside a DDS admmistrative hearing decision
authorizing parental co-payment for in-hotne respate services, defined as
intermittent or regularly scheduled temporary non-medical care and
supervision provided in the client's own home, for a regional center client
who resides with a family member (Welf, & inst. Code, § 4690.2, subd.
{a)). (Superior Court of Sacramento County, No. $5C802843, Thomas M.
Cecil, Judge.)

The Court of Appeal reversed with directions, The court held that
the regional center could not impose a parental co-payment for respite
services in the absence of express statutory authorization, and the
Legistature did not expressty authorize the co-payment im the Lanterman
Developmental Disabilities Services Act (Welf. & Inst. Code, §§ 4500-
4903). Welfare and institutions Code sechion 4685 identifies respite and
day care as separate types of assistance avatlable to farmilies caring for
developmentally disabled children at home, but expressly authorizes
parental co-payment only for day care. Had the Legislatare intended to
assess a co-payment for respile services it had every epportunity to do so
in the 1962 amendment that added co-payment for day carc. The vague
language of the Legislature’s directive wn Welfare and Institutions Code
section 4791, subdivision (), that regional centers seck "altemative
sources of paymenl for services” could not be read to authorize co-
payment for respite services, Also, the DDS and its director had no
authority to issue a policy that authorized regional centers to establish
service standards requiring a parental co-payment for any service
purchased for the minor or the minor's family if that service was similar to
a scrvice a child without a disabilily would need. {Opinion by Callahan, 1.,
with Puglia, P. 1., and Davis, J., concurning.)

Clemente v. Amundson 60 Cal App.4th 1094

(Cal.App.3.Dist., 1998}
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%. Connerly v. State Personnel Bd. (2001) 92 Cal. App.4th 16.

SUMMARY

The Governor brought an action challenging five statutory
affirmative aclion programs as violative of equal protection principles and
Proposition 209 (Cal. Const,, art. I, § 31}, The statutes in question were
Government Code section 8880.32 (State Lottery Commission),
Govemment Code seclion 16850 et seq. (sale of state bonds), Government
Code section 19790 el seq. (state civil service), Education Code section
87100 et seq. (community colieges), and Public Contract Code section
10115 et seq. (slate contracting). A private citizen was permitted to join
the lawsuit, and he continued the litigation after the Govemnor left office.
The trial court found invalid a portion of the statutory scheme relating to
the sale of bonds and all of the statutory scheme applicable to state
contracting, but otherwise rejected plaintiff's constinrtional challenges.
(Superior Court of Sacramento County, No. 96C301082, Lioyd Connetly,
Judge )

The Court of Appeal reversed and remanded to the trial court with
directions to enter a judgment consistent with the Court of Appeal's
conclusions.

The court held that under taxpayer and citizen standing rules, the
private citizen had standing lo maintain the suit. It held that the statutory
schente applicabie to the state lotiery was invalid, and that the scheme
applicable to the sale of government bonds was alse invalid, but that a
portion of the data collection and reporting requirements of that scheme
was severable and could be upheld. The court further held that the
statutory scheme applicable to the state civil service was partially invalid,
but that the remainder of the scheme could be severed and upheld. The
statutory scheme applicable to the community colleges was invalid, the
court held, and a portion of the data collection and reperting requirements
of the scheme relating to state contracting was scverable from the invalid
portions and could be upheld. (Opinion by Scottand, P. J., with Morrison
and Callahan, JJ., concurting.)

Connerly v. State Personne] Bd. 92 Cal. App.4th 16

{Cal App.3.Dist. 2001).

10. Cathelic Charities of Sacraments, Inc. v. Supenior Court (2001)
90 Cal.App.ath 425, review granted September 26, 2001 (5099822).

SUMMARY

4 religion-based social services corporation filed an aciion against
the state sceking declaratory and injunctive relief, challenging the
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constitutionality of state statutes that require employers that provide healih
insurance prescription coverage to include coverage for contrageptives
{Health & Saf. Code, § 1367.25; Ins. Code, § 10123.196). Because
plaintiff provided social services without regard to religious affiliation and
the majority of its employces did not subscribe to its religious tenets, the
religious employer exemption of these statutes did not apply to it (Health
& Saf. Code, § 1367.25, subd. (b); Ins. Code, § 10123.196, subd. (d}}. The
trial court denied plaintiff's motion for a preliminary injunction pending
trial. (Superior Court of Sacramente County, No. 00AS803942, Joe S. Gray,
Judge.)

The Court of Appeal denied plaintiff's petition for a writ of
mandate. The court held that the tnal court properly denied plaintifi's
request for a preliminary injunction, since it was not reasonably probable
that plaintiff's action would prevail on the merits. Health and Safety Code
section 1367.25, and Insurance Code section 10123196, which were
enacted to eliminate discriminatory insurance practices that had
undermined the health and economic well-being of women, are otherwisc
valid laws that are gencrally applicable and neutral with respect to religion.
Accordingly, strict scrutiny did not apply, and the incidental effect that
these statutes had on the religious beliefs of plaintiff did nat violate either
the federal or state free exercise clause {U.S. Const., 1st Amend.; Cal.
Const., art. I, § 4) or any other constitutional provision. The religious
exemption in these statutes (Health & Saf Code, § 1367.25, subd. (b), Ins.
Code, § 10123.196, subd. {d)) was sect-neutral and was not designed to
burden only plaintiff's celigion. Accordingly, the exemption was not
subject to a striet scrutiny analysis. The religious employer exemption in
these statutes was constitutional under the appropriate three- pronged test:
the statutes have 2 secular purpose, they do not advance or inhibit religion,
and they do not foster excessive govermment entanglement with religion.
(Opinion by Scotland, P. J., with Momison and Callahan, 1J., concumring. )

Catholic Charitics of Sacramento, Inc. v. Superior Court.

a shiort summary and citations for all rulings of yours that were reversed or
significantly cnticized on appeal, together with a short summary of and citations
for the opinions of the reviewing court,

[ am aware of two cases where T have been reversed. One was a court trial [ did as
a Superior Court Judge; the other was a case [ authored while oa the Court of’
Appeal. There may be some criminal sentences that were remanded for 2 minor
carrection even though the judgment was otherwise affirned. [ would have no
way of identifying such cases. Also, there may be some rulings from civil faw and
motion which required correction. 1am not awarc of any, but Thave no way of
tracking all law and motion rulings that I made while on the tnal bench, The two

reversals arc:
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Beck Development Co., Inc. v. Southem Pacific Transpertation Company.,
San Joaquin County Supenor Court No. 200393

Court of Appeal, Third Appcllate District, No. C015216 and No, €0155(05
{The two cases were consolidated. Thandled No, CO15216 and another
judge handled No. C015905)

44 Cal. App.4™ 1160

SUMMARY

A development company brought an action against the State
Department of Toxic Substances Control, a city, and a railroad company,
seeking damages and declaratory and writ relief. The development
company had purchased property in 1985 in order o subdivide and
develop it for residential purposes, bul was inhibited from doing so by the
department and the city due to subsurface oil contamination caused by the
railroad company prior to 1945, The development company had cntered
into a contract with the department and agreed to pay for investigation and
evaluation of the contamination, but eventually demanded a hearing. The
departinent instead advised the city to impose a moratorium on
development of the property and refused to take further action.

Accordingly, the city refused to consider the company’s application
for approval of a tentative subdivision map. The trial courts, in bifurcated
trials, granted a writ of mandate compelling the departrent (o accord the
development company a public heanng on whether its property should be
designated hazardous waste property (Health and Safety Code, 25220 et
seq.}, ruled that the city did not have 1o accept and consider the
development company’s application for approval of a tentative subdivision
map, and ruled against the railroad company for abaternent of a nuisance
and incidental damages of $1,205,613.18 (Superior Court of San Joaquin
County, No. 200393, Consuclo Maria Callahan and Michael N. Garrigan,
Judges).

The Court of Appeal medified the judgment granting & wnt of
mandate to direct the department to make a reasonably prompt
determination and then to either issuc a no-known-hazard slatement or
proceed with hearing procedures, as required by the determination it would
make, and affirmed that judgment as so modified; the court also reversed
the judgment in favor of the city and remanded to the trial court with
directions (o issue a judgment granting declaratory relief in favor of the
development company, and reversed the judgment in favor of the
development company and against the railroad company and remanded 10
the tial courl with directions to enter judgment in favor of the railroad
company. The court held that the trial court properly issued a writof
mandate direciing the department to conduct a public hearing on whether
the property should be designated hazardous waste property. In order o
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comport with requirements of due process appropriate to the deparument’s
quast-judicial action in restricting the use of the company’s property, the
moratornium option utilized by the department, which guaranteed none of
the appropriate due process procedural safeguards, could only be construed
as a lermporary measure; the property ownet was entitled to a full heuring
with procedurzl safeguards. The court fwther held that the company was
not entitled to specific performance of its agreement with the department.
In addition, the court held that the trial court erred when it ruled for the
city, as the city was required to follow the statutorily mandated procedures
by which the Legislature has carefully preserved procedural safeguards for
affected parties, and multiple means and opportunities were available to
the city to protect the public health and safety. The court also held that the
trial court’s findings did not support the judgment for plaintiff against the
railroad company, since the court’s finding that neither side adequately
charactenzed or tested the site was a finding of a failure of proof that had
to be held against plaintiff who bare the burden of proof.

The court further held that the tnal court’s findings i plaintiff's
action against the railroad company that the oil contamination of the
property constituted a nuisance per se, a public nuisance, and a private
nuisance, which was continuing rather than permanent, were all legatly
insuppeniable. (Opinion by Sparks, Acting P.J., with Davis and Scoitland,
11, concurring.)

Hoechst Celanese Corporation v. Franchise Tax Board.
Court of Appeal, Third Appellate District, CO30702
Supreme Court of Caiifornia No, 5085091

25 Cal.4® 508

SUMMARY

Plaintiff was an out-of-state corporation that conducted business
operations and filed franchise tax returns in California. Plaintiff divided
the assets of a pension plan it had funded for its employces among two
newly created pension plans. Assets from one of the successor plans was
used to purchase annuities to meet that plan's cbligations. The surplus
assets in that ptan were placed in plaintifi"s general fund for general
corporate purposes. Plaintiff contended it did not have 1o allocate any of
the reverted income from the surplus assets to California as business
income. The Supreme Court found the wncome from the reversion was
apportionable business income in California under Cal. Rev. & Tax Code
12150{a). The statutory definition of business income under 12150(a}
established separate transactional and functional tests for business income.
Plaintiff's reversion of surplus pension plan assets met the functional test
and was therefore business income. Subjecting the apportionable share of
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the revenied pension plan assets to taxation in California did not violate the
federal due process or commerce clauses. Judgment of the appellate court
was reversed as the reverted pension plan assets were business income and
taxable in Caiiformia.

(<) a short summary of and citations far all significant opinions on federal or state
constitutional issues, fogether with the citation for appeliate court mlings on such
OpHIonS.

I any of the opitons or rulings listed were in state court or were not officially reported,
please provide copies of the opinions.

I. lnre Charles T. (2002} 102 Cal. App.4th 869.
SUMMARY

The juvenile court entered orders termninating a mothet's parental
rights and freging her son for adoption. During the course of the
proceedings, the son was represcnted by counsel appointed by the court,
but the court never appointed a guardian ad litern for him, and the mother
never objected. (Superior Court of Sacramento County, No. JD216982,
Susan L. Aguilar, Referee.)

The Court of Appeal affimmed. The court held that the mother had
standing to aktack the failure to appoint a guardian ad litem, and that while
she mught have waived the issue by failing to object in the juvenile court,
the issuc was an important one that merited being resolved on appeal.

The court further held that the juvenile cour, in failing to appoint a
guardian ad litern, did not viclate Welfare and Institutions Code section
326.5 (Judicial Council must adopt rule complying with requirement of
Child Abuse Prevention and Treatment Act (42 U.S.C. § 5101 ¢t seq.) for
appointment of guardian ad litem). The court held that Congress intended
only that an individual who is independent of the other parties and has the
legal knowledge and experience to be found 1o an attomney or is a trained
special advocate volunteer, be appointed to represent the minor's interests.
By requiring legal counsel or in some cases a special advocate (Cal. Rules
of Court, rule 1438), California has gone beyond Congress's minimum
requirements, In most cascs, counsel can properly act as a dependency
guardian ad litem. Where counsel discovers interests of the minor that
might result in separate adversarial proceedings, the juvenile court must
appoint a scparate guardian ad litem. The court further held that Califomnia
Rules of Court, rule 1438, sahisfies the direction of Wellare and
Institutions Code section 326.5, to comply with Congress's requiretnents.
{Opinion by Cailahan, J., with Scotland, P. I, and Nicholson, J.,
CONCUITNg.)

Inre Charles T. 102 Cal App.4th 869 (Cal. App.3.Dist. 2002).



268

2. People v. Carmony (2002) 99 Cal App.4th 317.
Review denied August 28, 2002,

SUMMARY

Defendant, who had been sentenced to prison after being convicted
of sexual offenses against minors and was scheduled for release on parole,
became the subject of procesdings under the Sexually Violent Predators
Acl (SYPA, Welf. & Inst. Code, § 6600 et seq.). At the time of his
convictions, he had been determined not to be a mentally disordered
offender. In the SVPA procesdings, the trial court admitted two
psychological cvaluations that were based on interviews with defendant
and that supported a finding that defendant was a sexually violent
predator. Defendant's expert disagreed with those evaluations. The trial
court found beyond a reasonable doubt that defendant was a sexually
violent predator. (Soperior Court of Sacramento County, No. 61422,
Morrison C. England, Jr., Judge )

The Court of Appeal affirmed. It held that litigation of the issue of
defendant's mental health was not barred by the doctrine of collateral
estoppel, despite the earlier determination that he was not a mentally
disordered offender. The different purposes and procedural settings of the
Mentally Disordered Sex Offenders Act (former Welll & Inst. Code, §
6300 et seq.) and the SWPA required litigation of defendant's current
mental condition in the SYPA proceedings.

The court further heid that the trial court did not err in admitting
the two psychological reports that became the basis for the SVPA petition,
even though defendant received no advance notice that he was being
evaluated as a sexually violent predator and did not have assistance of
counsel before proceeding with the interviews. The transfer of a prison
inmate to a mental hospital for involuntary treatment is a deprivation of
liberty that requires due process proteclion appropriate to the
circumstances. However, nothing in the SVPA suggests that the
Legislature intended to require notice or representation by counsel before
the petition is requested or filed, and due process does not require such
notice or representation. (Opinien by Callahan, J., with Scotland, P. J., and
Davis, I., concurring.)

Peaple v, Carmenvy 99 Cal.App.4th 317 (Cal. App.3.Dist.,2002).
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3. Howard Jarvis Taxpayers Ass'n. v. City of Roseville (2002)
97 Cal App.4th 637.

SUMMARY

A taxpayers association and related parties filed an action against a
city, alleging that an "in-lieu franchise fee" of 4 percent imposed by the
city on the annual budgets of each of the city's utilities (water, sewer, and
refuse collection), paid by the utility ratepayers and transferred to the city's
general fund, violated Proposition 218 {Cal. Const., art. X0 D), which
requires voter approval of local government property-related assessments,
fees, and charges. The trial count entered summary judgment for plahniffs.
{Supenior Court of Placer County, No. SCV7831, Frances A. Kearncy,
Judge )

The Court of Appeal affirmed. The court held that the fee was
subject to, and violated Proposition 218, specifically California
Constitution, article XITI D, section 6, subdivision (b}, which provides that
fee or charge revenues may not exceed what it costs to provide fee or
charge services, and that no fee or charge may be unposed for general
govemmental scrvices, The in-lieu franchise fee did not comply with
either of these requirements. {Opinion by Davis, J., with Scotland, P. J.,
and Callahan, J., concurring )

Howard Jarvis Taxpayers Ass'n v. City of Roseville

97 Cal App.4th 637 {Cal. App.3.Dist. 2002).

4. Lovejoyv. AT&T Corp, (2001) 92 Cal App.4th 85,
Reheanng denied October 5, 2001,

SUMMARY

The operator of a business brought a fraud action against the
telephone carrier company that had terminated both his long-distance
service and the toll-free service he used for his business after plaintsff
disputed the long- distance charges on his bill. Plaintiff alleged that the
telephone company with which be had originally contracted for the toll-
free service had transferred his service to defendant based on defendant's
false representation that plaintiff had authorized this transfer, and that
defendant hid the charges for plaintiffs toll-free number scrvice in
plaintiff's fong-distance bill. Plaintiff further alleged that he was unaware
of both the transfer and of the termination of his toll-free number service,
and that he Jost his bustness, filed for bankruptey, and suffercd emotional
distress.

The trial court denied defendant's motion for summary judgment,
finding that plaintiff's action was not barred by the filed rate doctrine, but
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granted defendant’s motion for judgment on the pleadings and dismissed
plamtiff's complaint. {Superior Court of Shasta County, No. 0133545,
Richard A. McEachen, Judge.)

The Court of Appeal reversed and remanded to the trial court with
directions to deny defendant’s motion for judgment on the pleadings and
for further proceedings. The court held that the trial court erved in granting
defendant's motion for judgment on the pleadings. The court further held
that, even though plaintiff failed to plead affirmative fraud, having failed
to plead the element of reliance, since he was totally unaware of the
mistepresetitation, plaintiff adequately pleaded a valid cause of action for
fraudulent concealment, A complete proximate cause relationship between
defendant’s concealment of 2 material fact and plaintiff's damage was
readily deducible from the complaint. The court further held that the trial
court did not err in denying defendant's motion for summary judgment,
since compensating plaintiff for the tortious conduct pleaded would not
contravene the filed rate doctrine. If proved, awarding damages for this
conduet would fall within the savings clause of the Federal
Communications Act (47 U.S.C. § 414), which permits state law actions
against cartiers that do nol fustrate the act's purposes of uniformity and
agency rate making. (Opinion by Callahan, I., with Nicholson, Acting P.
I., and Raye, 1., concurring.)

Lovejoy v. AT&T Corp. 92 Cal. App.dth

85 (Cal. App.3.Dist.,.2G01).

5. People v. Leonard (2000) 78 Cal App 4th 776
Review denied June 21, 2000,

SUMMARY

The trial court ordered that defendant be committed to a state
hospital after a jury found true the allegation that he was a sexually violent
predator within the meaning of the Sexually Violent Predators Act {Welf.
& [nst. Code, §§ 6600-6609.3). During the proceedings, the trial court
denied defendant's motien to appoint new counsel to replace his current
appointed counsel. The trial court aflowed psychologists who testified as
expert witnesses to rely on material from previeus interviews with
defendant, and it allowed the district attomey to call defendant as a witness
at trial. The trial court also modified the jury instruction defining a
sexuatly violent predator to omit the reference to determinate sentencing.
{Superior Court of Placer County, No. 0444, Larry D. Gaddis, Judge.}

The Court of Appeal affirmed. The court held that the izl court
did pot violate defendant's constitutional and statutory rights io counsel
when it denied hig motion to appeint new counsel to replace his current
appointed counsel.
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The trial count expressly found that defendant had vented all his
concerns, and the lengthy discussion was sufficient to show that
defendant’s unhappiness with counsel was not based on his competence as
an altomey. The court also held that there was no abuse of discretion or
due process violation in the trial court's determination that defendant’s lack
of representation during jury selection was voluntary. The trnal court
admonished defendant on seli-representation, and he decided to proceed
without counsel. The court further held that the trial court did not deny
defendant his constitutional right to remain silent by allowing the
psychologists who testified as expert witnesses to rely on material from
intervicws he allegedly gave under duress, and allowing the district
attorney to call him as a witness at tral, since proceedings under the act
are not crimcinal within the meaning of the United States Constitution, 5th
Amendment, graranty against compulsory self-incrimination. The court
further heid that the trial court did not err in medifying Lhe jury instruction.
{Opinion by Callahan, J., with Blease, Acting P. J., and Morrison, J.,
copcurring }

People v. Leonard 78 Cal. App.4th 776 (Cal App.3.Dist, 2000).

6. Trakle v. California State Lottery (1999) 71 Cal. App.4th 1198.
Review denied June 23, 1999,

SUMMARY

After the lottery games of Keno and Scratcher were raled illegal, a
vending machine operator brought an action against the California State
Lottery (CSL}, alleging that CSL engaged in unfair business competition
under the Unfair Competition Acl (UCA) (Bus. & Prof. Code, § 17200 et
seq.) by operating Keno and Scratcher games that diverted patrons' funds
from plaintiff's machines, The trial court sustained CSL's demurrer
without leave to amend and entered a judgment of dismissal. {Superior
Court of Sacramento County, No. 974505355, John R. Lewis, Judge.)

The Court of Appeal affirmed. The court held that since there is o
statute making public entities such as CSL liable under the Unfair
Competition Act, the general rule of governmental immumnity prevailed.
The trial court's ruling was also proper on the ground that a state agency
such as CSL 15 not a person within the meaning of the UCA, as defined in
Business and Professions Code section 17201, Although under
Govemnment Code section 815.2, a public entity may be liable for the acts
of its employces if those acts are not otherwise immune from liability, the
complaint did not identify any conduct by CSL employees that was not
immune from liability. Finally, the facts pleaded in the complaint were not
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susceptible of amendment to state a cause of action for public nuisance.
{Opinion by Callahan, I, with Scotland, P, T, and Morrison, J.,
CONCWITINE.)

Trnkie v. California State Lottery 7! Cal. App.4th 1198
{Cal.App.3.Dist,,1999).

7. Jahr v. Casebeer (1999} 70 Cal. App.4th 1250.
Review denied May 12, 1999

SUMMARY

Laocal voters submitted a proposed initiative to amend a county
ordinance establishing compensation for members of the county hoard of
supervisors. County counsel filed an action seeking a declaration that the
proposed initiative was uncenstitutional. The trial court granted the relief
sought by county counsel, finding that the language of California
Constitution, article XI, section !, subdivisien (b) {(county powers; "each
governing body shail presenbe by ordinance the compensation of its
members, but the ordinance prescribing such compensation shall be
subject to referendum™}, and decisional law compelied the conclusion that
the proposed initiative was unconstitutionai.

{Superior Court of Shasta County, No. 133713, Carroll A. Ragiand,
Commissioner.,)

The Courl of Appeal affirmed. The court held that the proposed
initiative was not permitted by Califonia Constitution, article XI, section
I, subdivision (b}. The language of article XI, section 1, subdivision (b},
clearly authorizes voters to challenge supervisors' salaries by referendum,
but it does not suggest the California clectorate intended 1o grant local
voters initiative power for this purpose when they approved the
conslitutional amendment in 1970. The term “govemning body" does not
include "voters," but rather, refers to a local legislative body, Moreover,
the right of initiative could not be implied where article X1, section 1,
subdivision (b}, adequately protects citizens' interests by way of
referendum, and where voters may express their displeasure with
supervisors at the batlot box. The legislative history and subsequent
legislative action alse supported the conclusion that the initiative was
nnconstitutional. A court need not imply the right 1o imtiative where the
right to referendum is expressly stated. The two powers are not corollary
in all circurnstances. Also, since the Legislature may bar local initiatives in
matters of statewide concern, such as (he process through which
supervisor salaries are established, the Califomnia clectorate may do so by
way of constitutional amendment. (Opinion by Callahan, J., with Davis,
Acting P. I, and Nicholson, ., concurting.}

Jahr v. Casebeer 70 Cal App.4th 1250 (Cal. App. 3.Dist 1999}
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§.  Sunpse Retiremenl Villa v. Dear (1997) 58 Cal.App.4th 948,
Review denied January 14, 1998,

SUMMARY

Int 1986 a county assessor determined that there had been a change
in ownership on property owned by plaintiffs to trigger a new “base year”
for purpoeses of property valuation under California Constitution, article
XIII A. The determination triggered a supplemental assessment and was
reflected in valuations for succeeding years. In 1994 plaintiffs discovered
facts that they claimed showed the assessor had erred in determining Lhat
ownership had changed, and, after failing to persuade the assessor,
plaintiffs filed an appeal with the county assessment appeals beard to
change the asscssment. The board ruled it had no jurisdiction because the
application was filed more than four ycars afier the assessor re-determined
the base-year value (Rev. & Tax. Code, § 80, subd. {a){3}). Plaintifis
thercafter filed a petitton for writ of mandate, asking thal the court etther
(1) direct the assessor 1o correct its 1986 base-year value to reflect no
change in ownership, or (2) compel the board to set aside its order denying
the application for lack of jurisdiction and set the matter for a hearing on
the merits. The trial court granted the first prayer for relief. (Superior
Court of Placer County, No. SCV-4408, James L. Rowdier, Judge.)

The Court of Appeal reversed and remanded, directing the trial
court to enter a new judgment issuing a peremplory wiit of mandate
directing the board to vacate its decision denying plaintiffs’ appeal on
junisdictional grounds, and to hear the appeal on its ments. The court held
that while it is true that Revenue and Taxation Cede section 80,
subdivision (a}3}, on its face, imposes a four-year time limit on appealing
hase-year reassessments, the categerical language of Revenue and
Taxation Code section 51.5 evinees a clear inlent to remove any and all
time restrictions on correcting nonjudgmentai errors in determining base-
year values: "Notwithstanding any other provision of the law,”
nonjudgmental errors "shall be corrected in any assessment year in which
the error or cmission is discovered.” The siatutes must be read together to
achieve a result that is reasonable and practical and comports with the
apparent intention of the Legislature. Since the purpose of Revenue and
Taxation Code section 51.5 is to remove any time limits on comecting the
roll based on nonjudgmental errors, reading a statute of limitations back
into the law would run contrary to the express wording of the statute.
Revenue and Taxation Code section 51.5 provides an independent
mechanism for correcting base-year values apart from the normal appeals
procedure. The court held that this substantive change in (he law
superseded any statutory time restriction on the taxpayer's oght o a
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comection in the 1ax roll that otherwise might apply. {Opinion by Callahan,
I, with Raye, Acting P. ], and Sparks, I, [FN*] concurring.}
{FN* Retired Associate Justice of the Court of Appeal, Third District,
assigned by the Chief Justice pursuant to article V1, section 6 of the
California Constitution.)

Sunrise Retirement Villa v. Diear 58 Cal App.dth 948

(Cal. App.3.Dist.,1997).

9. Secgmiiler v. County of Nevada {1997} 53 Cal.App.4th 1397,
SUMMARY

A taxpayer whoese business properly was located in the faxing
county as of the statutory assessment lien date sought a partial refund of ad
valorem property taxes for the peniod after he relocated to another state
duning the next fiscal tax year. The county denied the refund, and the tmal
court sustained the county's demurrer without leave to amend and
dismissed the taxpayer's action against it. (Superior Court of Mevada
County, No. TS96/384, C. Anders Holmer, Judge. [FN*])

{FN* Judge of the Nevada Municipal Court, assigned by the Chief Justice
pursuant 1o article VI, section 6 of the California Constitution.)

The Court of Appeal affirmed. The court held that the county’s
right to the taxes became fixed as of the lien date of the fiscal year to
which they related (Rev. & Tax. Code, § 2192). The tax lien date is simply
a practical method for determining that the taxpayer enjoyed the benefit of
pgovernmental services during the year preceding the assessmenl. The fact
that the county permitted the taxpayer to pay the taxes in a subsequent
fiscal year did not mitigate the fact that he was subject to the opportunitics,
benefits, and protection afforded by the county and the state during the
vear in which the tax was assessed. Accordingly, due process did not
require any proration. No commerce clause violation occurred since the
taxpayer's business was not an interstate operation. Also, since personal
property contintously in intersiate transit, unlike stationary property with a
permanent home, has multiple tax situses in any given year, requiring
apportionment as a matter of constitutional imperative for such property,
but not the taxpayer's property, did not violate ihe taxpayer's right to equal
protection. (Opinion by Callahan, ., with Puglia, P. I, and Sims, .,
concuming.)

Seegmiller v. County of Nevada 53 Cal. App.4ih 1397

{Cal App.3.Dist., 1997},
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13, Connerly v. State Personnei Bd. (2001) 92 Cal.App.dth 16.
SUMMARY

The Governor brought an action challenging five statutory affimative
action programs as violative of equal protection principles and Proposition 209
{Cal. Const., art. 1, § 31}. The statutes in question were Government Code
section 8880.32 (State Lottery Commission), Government Code section 16850
et seq. {sale of state bonds), Govermment Code section 19790 et seq. (stale civil
service}, Education Code section 87100 et seq. (community colleges), and
Public Contract Code section 10115 et seq. (state contracting). A private
citizen was permitted 1o join the lawsuit, and he continued the litigation after
the Govemnor left office. The trial court found invalid a portion of the statutory
scheme refating to the sale of bonds and all of the statutory scheme applicable
to state contracting, but otherwise rejected plamtiff's constitutional challenges.
{Superior Court of Sacramente County, No. 96CS01082, Lloyd Connelly,
Judge.)

The Court of Appeal reversed and remanded to the trial court with
dirgctions to enter a judgment consistent with the Court of Appeal's
conclusions. The court held that under taxpayer and citizen standing rules, the
private citizen had standing to maintain the suit. It held that the statutory
scheme applicable to the state lottery was wnvalid, and that the scheme
applicable to the sale of povernment bonds was also invalid, but that a portion
of the data collection and reporting requirements of that scheme was scverable
and couid be upheld. The court further held that the statutory scheme
applicable to the state civil service was partially invalid, but that the remainder
of the scheme could be severed and upheld. The statntory scheme applicable 10
the comununity collepes was invalid, the court held, and a portion of the data
collection and reporting requirements of the scheme relatng to state
contracting was severable from the invalid portions and could be upheld.
{Opinion by Scotland, P. J., with Mormison and Callahan, IJ., concurring.)

Connetly v Stale Personnel Bd. 92 Cal App.4th 16

(Cal.App.3.Dast,,2001).

11. Cathelic Charities of Sacramento, Inc. v. Supenior Court (2001)
90 Cal App 4th 425, review granied September 26, 2001 {S099822).

SUMMARY

A religion-based social services corporation filed an acticn against
the state secking declaratory and injunctive relief, challenging the
constitutionality of statc statutes that require employcrs that pravide health
insutance prescription coverage to include coverage for contraceptives
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{Health & Saf. Code, § 1367.25; Ins. Code, § 10123.196). Becausc
plaintiff provided social services without regard to religious affiliation and
the majority of its empleyees did not subscribe to its religious tenets, the
religious employer exemption of these statutes did not apply to it (Health
& Saf. Code, § 1367.25, subd. (b): Ins. Code, § 10123.196, subd. (d)). The
trial court denied plaintiff's motion for a preliminary injunction pending
trial. {Superior Court of Sacramento Connty, No. 00AS03942, Jee S. Gray,
Judge.)

The Court of Appeal denied plaintiff's petition for a writ of
mandate. The court heid that the tnial count properly demed plaintiff's
request for a pretiminary injunction, since it was not reasonably probable
that plaintiff's action would prevail on the menits. Health and Safety Code
section 1367.25 and Insurance Code section 10123.196, which were
enacted to climinate discriminatory insurance practices that had
undermined the health and eeonomie well-being of women, are otherwise
valid laws that are generally applicable and neutral with respect to religion.

Accordingly, strict scrutiny did not apply, and the incidental effect
that these statutes had on the religious beliefs of plaintiff did not violate
cither the federa) or state free exercise clause {U1.5. Const., 1st Amend.;
Cal. Const., art. I, § 4) or any other constitutional provision. The religious
exemption in these statutes (Health & Saf. Code, § 1367.25; subd. {b)}, Ins.
Code, § 10123.196, subd. {d}) was sect-neutral and was not designed to
burden only plaintiff's religion. Accordingly, the exemption was not
subject to a strict scrutiny analysis. The religious employer exemption in
these statutes was constitutional under the appropriate three- pronged test:
the statutes have a secular purpose, they do not advance or inhibit religion,
and they do not foster excessive government entanglement with religion.
{Opinion by Scotland, P. J., with Morrison and Callahan, JI., concurring.)

Catholic Chartics of Sacramento, Inc. v. Supenior Court.

17, Public Office, Political Activitics and Affiliations:

{a) Iist chronologically any public offices you have held, federal, state or local, other
than judicial offices, including the terms of service and whether such positions
were clected or appoinled. 1§ appointed, please include the name of the individual
whe appointed you. Also. state chronologically any unsuccessful candidacics you
have had {er elective office or nominations for appoinied office for which were
not confirmed by a state or federal legislative body.

None.
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Have you ever held a position or played a role in a political campaign? 1f so,
please identify the particulars of the campaign, including the candidate, dates of
the carnpaipn, your title and responsibilities.

No.

18.  Legal Career; Pleasc answer cach part separately.

{a)

Describe chronologicaltly your law practice and legal experience after graduation
frem law seheol including:

(1} whether you served as clerk to a judge, and if so, the name for the judge,
the court and dates of the period you were a clerk;

[ did not serve as a clerk to a judge.
(2) whelther you practiced alone, and if 5o, the addresses and dates,
I have never practiced law alone.

[E)] the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with sach,

City of Stockton

City Attorney’s Office

425 N. El Dorado Street
Stockten, California 95202
Law Clerk

B/75to 11/75

City of Stociton

City Atorney's Office

415 N. EI Dorado Street
Stockton, California 35202
Deputy City Attomey

12/75 t0 2776

San Joaquin County

District Attorney’s Office

222 F. Weber Avenue, Room 202

Stockton, California 95202

Deputy District Attomey/Supervisory District Attorney
2/76 to 8786
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Descobe the general character of your law practice and indicate by date if
and when its character has changed over the years.

The general character of my law practice, prioc to joining the Bench, was
criminal. Iwas employed as 2 Deputy District Attomey for San Joagquin
County from 1976 to 1986. In ttus capacity I prosecuted major felonics
including, but not limited to, homicide, sexual assault and child abuse
casgs.

| was employed as a Deputy City Aftorney and a Law Clerk for the City of
Stockten, City Attomney’s Office, frort 8/75 to 2/76. In this capacity |
functioned as the legal advisor to various departments within the City of
Stocklon. My primary duties involved doing legal research on City issucs,
advising and counseling clients on legal ramifications, and bandling any
resultant court hearings.

While in taw school, T worked for the Sacramento County Public
Defender’s Office as a law clerk from 6/74 to 5/75. In this posiiton, [ did
legal research, interviewed clients, evalvated cases, negolialed cases with
the District Aitomney's Office, and handled court calendars.

Diescribe your typical former clients, and mention the areas, if any, in
which you have specialized.

As a Deputy Dislrict Attorney, my client was the People of the State of
California.

As a Deputy City Attorney, my client was the City of Stockton, with
primary respensibility to the Civil Service Commission and “Manpower,”
a city organization charged with the responsibility of menitonng federal
finds.

While working for the Sacramento County Public Defender’s Office, my
clients were indigent persons charged with eriminal offenses.

Prior to leaving the San Joaguin County Distnict Attormey's Office, [ was a
Supervisary District Attorney supervising the Child Abuse Sexual Assauit
and the Career Criminal Units. In these positions, [ devcloped an expertise
in the prosecution of child abusc and sexual assault cases and the
prosecution of career coiminals,
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Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of vour appearances in court varied, describe each
such variance, providing dates.

As a former prosecutor, I appeared in court on nearly a daily basis.
Approximately 90% of my cases invelved jury trials. In some instances,
defendants would waive their nght to have a jury trial and would agree to a
court trial.

As a former Deputy City Attomey, [ appeared monthly in administrative
hearings for the Civil Service Commission. As well, I appeared
occasionally in Mumicipal Court handling civil matters.

Indicate the percentage of these appearances in

{A) federal courts; 0%

{B) slate courts of recard; 99%

(C) other courts. 1%

Indicate the percentage of these appearances in:

(&)  civil proceedings; 1%
{B) criminal proceedings. 99%

These percentages pertain to my expericnce as a practicing atterney
prior to my appointment to the Superior Court and Appellate Court
Bench,
State the number of cases in courts of record you tried to verdict or
judgment rather than settled, indicating whether you were sole counsel,

chiel counsel, or associate counsel,

Approximately 60 criminal cases. Thandied these trials as the sole counsel
{Deputy District Attorney).

Indicate the percentage of these tnals that were decided by a jury.

Approximately 30%.
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describe your practice, if any, before the United States Supreme Court. Please
supply four (4) copics of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the 1U.5. Supreme Court in connection with your
practice,

I have never had the privilege of appearing before the United States Supreme
Court,

Describe legal services that you have provided to disadvantaged persons or ont 4
pro bono basis, and list specific examples of such service and the amount of lime
devoted to each.

Prior to my appointment to the Bench, I was 2 member of the San Joaguin Counry
District Attorney’s Office in Stockton, California. As a Deputy District Attorney,
I developed an expertise in the arva of child abuse and sexual assaunlt. In that
capacity, [ devoted my time, free of charge, to organizations or individuals
interested in addressing this serious problem. Primarily, my time was spent
providing training and education to the public, variovs organtzations, and other
Interested groups.

I have given presentations and provided training 1o the Women's Center of San
Joaquin County; administrators, teachers, and staff members of the Stockton
Untfied School District; swom and nen-swom members of the San Joaquin
County Sheriff’s Departient; and I have been a “*guest fecturer™ in several
communily college courses in Stockton, California.

As a Deputy District Altorey, [ devated my time and services to the San Jaaguin
County Victim-Witness Unit and assisted this unit in establishing a “Victim-
Witness Mobile Unit™ Program. This Mobile Unit Program won a Governor's
award for its accomplishments.

I have worked individually to assist cime viclims. Specifically, [ assisted the
Beatrice Mendez family in effecting the return of murdered members of their
family to Califomia from Mexico. This involved a complicated situation wherein
members of the family were murdered in Mexico, and the Mexican Government
refused to return the bodies of the murdercd family members. Ultimately the
hotlies were retumed to the family in California.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handied, and for cach provide the date of representation, the name of the court, the name
of the judge or judges before whom the case was litigated and the individual name,
addresses, and tclephone numbers of co-counsel and of principal counsel for each of the
other parties. [n addition, please provide the following:
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the citations, if the cases were reported, and the docket number and date if
unreported;

a detailed sumnmary of the substance of each case ouflining briefly the factual and
legal issues involved;

the party or parties whom you represented; and

describe in detail the nature of your participation in the litigation and the final
disposition of the case.

The ten litigated matiers were cases that I prosecuted while in the San Joaquin
County District Attorney’s Office. All cases were tried inr the San Joaquin County
Superior Court which is located at 222 E. Weber Avenue, Stockton, Califomia,
95202, Iwas the sole prosecutor in all cases; I represented the People of the State
of California in each of the cases. In all cases, the defendants were convicted. The
cases were tried from 1981 to 1986. Because the cases were tried approximately
twenty years ago, records are on microfiche or in storage. 1 ordered flies from
storage and visited the San Joaquin County Courts to revicw records and have
provided the most accurate information avatlable,

1. People v. Anthur Jackson
SC 32619, SC 32621, and SC 32665

1981 to 1983

Hon. Duane Martin {Retired) San Joaquin County Superior Court
Hon. K. Peter Saters San Joaquin County Superior Court
Douglas Jacobsen, Attorney at Law

7574 Shoreline Drive

Stockton, California 95219

209.552.9274

This case involved a series of four different residential rapes. The issue(s)
at trial included proving the defendant’s identity based upon scientific evidence
and eyewitness testimony. Each rape case involved the analysis of physical
evidence and the exiensive cross-examination of scientific witnesses. The
defendant was convicted by jury trial. Because of newly discavered evidence, the
defendant was granted a new trial. Upon retrial, the defendant accepted a
negotiated plea settlement. During the service of defendant’s prison sentence,
additional evidence was discovered cxonerating the defendant on at [east one rape
conviclion. Upen discovery of ihis new evidence, the defendant’s negotiated plea
agreement was modified.
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2, People v, Clyde Hoover Enpe
SC 33844
1982 to 1984
Hon. William Dozier {Retired) San Joaquin County Superior Court
James Larsen, Assistant Public Defender
San Joaguin County Public Defender’s Office
102 South San Joaquin Street, Room 1
Stockton, California 95202
2094682730

This case began as a capital murder case and involved the death
qualification of a jury. The primary issue was one ol identity. The facts involved
the murder of a local librarian who was attacked by an unknown intruder in her
tome. The victim was found nude and strangled in her bathtub. The investigation
focused upon the defendant after an anonymous caller identified the defendant as
the murderer. A latent fingerprmt lifted from the forced entry to the crime scene
was then matched to the defendant. The fingerprint evidence, while important,
was not dispositive of identity because of its location. In limine motions in this
case were extensive because of the defendant’s history of sexually assaultive
behavier, The defendant had two prior sexual assaults and had previousty made a
statement to the Probation Department that if he were to do anything differently
on his prior ctime, he would have killed his victim so that she would not testify in
court. There were extensive motions determining what past conduct would be
admitled in the defendanl's murder tial. The defendant was ultimately convicted
of first degree murder and scritenced to prison for life.

i, Pcople v. Tony Terrell Smith
SC 34324

1983 to 1984

Hon. Siephen Demetras San Joaquin County Supenior Court
Marvin Marks, Attomey at Law

343 East Main Street

Stockton, California 95202

209.941.4813

Defendant was convicted of a series of four residential sexual assaulls
where all of the victims were University of the Pacific coeds. The Stockton
community was on extreme alert due to nature and frequency of the attacks
occurring in a universily setting. [ was involved in the case from the defendant’s
arrest. | was contacted to be present when the defendant was initially interrogated
by law enforcement. The law enforcement community was shocked to leam that
the defendant was a juvenile because of the sophistication and boldness of the
crimes. The defendant was ultimately sentenced to 53 years in state prison. In this
case, [ petitioned the court to try the defendant as an adult and madc a
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concentrated cffort, due to the gravity of the offenses, to insure that the defendant
would be isolated from socicty until such time that recidivism would be unlikely.

4. People v, Gregory Zachary
3C 35125

1984 o 1985

Hon. Duane Martin (Retired) San Joaquin County Superior Court
Charles Henry, Deputy Public Defender

San Joaguin County Public Defender’s Gffice

102 South San Joaquin Street, Room |

Stackton, California 95202

209.468.2730

This case involved a series of residential rapes wherein the defendant was
ultimately convicted and sentenced to approximately 20 years in state prison. The
central issue was onc of identity. Effective prosecution involved the use of modus
operandi evidence.

5, People v. Walter Azure
SC 34374

1933 10 19584

Hon. Kenneth Ferguson (Deceased)

Roger Ross, Deputy Pubiic Defender

San Joaquin County Public Defender’s Office
102 South San Joaquin Strect, Room 1
Stockton, California 95202

2092.468.2730

The defendant in this case was the grandfuther of the victims. He was
charged with molesting his three grandchildren who ranged in age from four to
nine years old. The defendant denied the molests in his trial testimony; the case
rurned on the credibility of the witnesses. [ was faced with the difficultics of
qualifving very young witnesses to testify and the dynamics of in-family motests.
Two of the three victims had also been previously molested. The defense
attempted to impeach the young witnesses with the fact that they had been
previously molested. As well, this case made significant law on appeal in its
discussion of the standard of proof required in California regarding
“voluntariness" as it relates to admissibility of confessions. The defendant was
convicted as charged. My recollection is that the defendant did not complete a
significam senience due to his age and 2iling health.
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6. People v. Kenneth Tibont
3C 33879
1982 to 1983
Hon. K. Peter Saters San Joaquin County Supenor Court
Peter Pumphrey, Deputy Public Defender
San Joaquin County Public Defender’s Office
102 South San Joaquin Street, Room 1
Stockton, Califorma 95202
209.468.2730

The defendant was convicted of second degree murder and felony child
ahuse. He was sentenced to a life sentence. The defendant has been denicd parole
on two occasions. The murder involved the death of a two-year-old boy who died
as a result of child abuse. The defendamt was the mother’s live-in hoyfriend. The
defendant did not have a significant prior record and denicd both abusing and
murdering the victim. At the time that the victim lapsed into unconsciousness,
there were two other people present, the defendant and the victim's four-year-old
sibling. The defense was that the victim's sibling inflicted the fatal injudes. The
defense was rebutted by medical evidence discrediting the defendant. The
medical evidence also established that the victim had been abused over a six-week
period of time.  Prosegution also involved a grant of imniunity to the mother who
was required to testify against the defendant.

7.8 People v. Robert Eupene Ford and Robert Lee Jones
SC 32916 a & b {two scparate trials)
1981 to 1983
Hon. James Darrah (Retired) San Joaquin County Superior Court
Hon. Duarte Martin {Retired) San Joaguin County Superior Court
David Atkingon, Attorney al Law
3620 West Hammer Lane
Stockton, Califonia 95219
209.951.8143
William Wallace, Attomey at Law
115 North Suiter Street
Stockton, California 95202
209.466.4527

The defendants in this matter were charged with the brutal sexual assault
of a woman after the defendants had forced their way into the vichm’s home. The
defendants both raped the victir; the rapes were accompanied by robbery.
Prosecution was complicated because the defendants had to be tned separately
since one defendant was found incompetent to stand trial, delaying his trial for a
peried of time.  After two irials and three vears, both defendants were ulimately
convicted and sentenced to twenty years in prison. The defense in each tnal was
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one of identity. In each trial, the defense was rebutted by the victim’s
identification as well as other corroborating evidence. Prosecution also required
granting immunity to a witness that was with the defendants immediately before
and after the coramissien of the crimes.

9 Peoplc v. John Breeht
SC 36187

1983 to 1984

Hon. Nels B. Fransen {Retired} San Joaguin County Superior Court
Roger Ross, Deputy Public Defender

San Joaquin County Public Defender's Office

102 South San Joaquin Street, Room 1

Stockton, Califorma 95202

209 4082730

John Brecht was charged with various offenses relating to the sexual
assault, pimping and pandering of a young temale who was a runaway from a
girl's detention home. Witnesses called by the prosecution were prostitules and
convicted felons. Brecht was convicted by a jury and sentenced to state prison.
The defense wes a general denial and an attack on the credibility of the victim and
witnesses.

10.  People v, Bernard Patrick Gordon
5C 35456 .
1985 to 1986
Hon. Wilhiam Dozier {Retired)
Eric Ratner, Research Aitomey
California Supreme Court
350 Mcaldlister Street
San Francisco, California 941402
4158657000

Bermnard Patrick Gordon and his two brothers were involved in a senes of
armored car robberies throughout the State of California. In two of the robberies,
the suspects shot and killed the armored car guards during the robbery. Gordon
and his two brothers were eventuaily arrested and tried in Stockton on capital
murder charges stemming from one of the robbery-murders. All taree defendants
were tried separately. As the Deputy District Attomey assigned to the Gordon
case, [ handled all of the extensive law and motion and pretrial preparaton. Cne
month prior (o the inception of tral, I was appointed to the bench, Bernard
Gordon was tried, convicted, and sentenced to life without possibility of parole.
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Criminal History: State whether you have ever been convicted of a crime, within ten
years of your nomination, other than a minor traffie violation, that is reflected in a record
available Lo the public, and if so, provide the relevant dates of arrest, charge and
disposition and describe the particulars of the offense.

I have never been convicted of any offense, nor have I ever received a traffic citation.

Party to Civil or Administrative Proceedings: Statc whether you, or any business of
which you are or were an officer, have ever been a party or otherwise involved as a party
in any civil or administrative proceeding, within ten years of your nomination, that is
reflected in a record available to the public. If s0, please describe in detai) the nature of
your participation in the litigation and the fina} dispesition of the case. Include all
proceedings in which you were a party in interest. Do nol list any proceedings in which
you were a guardian ad fitem, stakeholder, or material witness.

I have been sued in my capacity as a judge along with other judicial officers. The
lawsuits are:

1. Croci v. Cheadle et al.; Lawsuit brought by the San Joaquin County Marshall
after he was removed from office by the judges for dereliction of duty;, San
Ioaquin Supenor Court No, 212503; dismissed March, 1996,

T3

Hylton v, Puglia et al.; United States District Court No. 5-97-1003,; dismissed
Tuly, 1997.

3. Karen Anderson v. Don Hoverson et al.; United States District Court for the
District of Columbig, No. 1:98CV001135; dismissed November, 1998,

4. Rowden v. State of California et al.; Sacramento Supenior Court No, (2A502858;
dismissed September, 2002,

The lawsuits described in numbers 2, 3, and 4 above involved Jitigants suing judges for
thelr decisions after an adverse ruling. All three Jawsuits were dismissed, based upon
Jjudicial immunity.

Potentiat Corflict of Interest: Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in determining these areas of concerm.
Identify the categerics of litigation and financial arrangements that are likely to present
potentiat conflicts of interest during your initial service in the position to which you have
been nominated,

I will reselve any potential conflict of interest pursuant to the Code of Conduct for United
Srates Judges.
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I am unaware of any financial arrangements that are likely (o present a potential conflict
of interest.

My husband is a federal agent.
Outside Commitments During Court Service: Do you have any plans, commitments,

or arrangements to pursue outstde employment, with or without compensation, during
your service with the count? If so, explain.

MNo.

Sources of Income: List sources and amounts of all income received during the calendar
vear preceding the nemination, including all salaries, fees, dividends, interest, gifts, rents,
royalties, patents, honorarta, and other items exceeding $500. If you prefer to do so,
coples of the finaneal disclosure report, reguired by the Ethics in Goverment Act of
1978, may be substituted here.

See attached financial disclosure report.

Statement of Net Worth: Complete and attach the financial net worth statement in
detail. Add schedules as called for.

Sclection Precess: s there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts?

Ne.

(a} if so, did 1 recommend your nomination?
N/A

{t)  Describe your experience in the judicial selection process, including the
circuristances leading to your nomination and the interviews in which you
participated.

I received a telephone cafl from White House Counsel’s Office requesting an
interview, [ was inlervicwed by members of White House Counsel’s Office,
the Justice Department, and the Federal Bureau of Investigation.

(3] Has anyone involved in the process of setecting you as a judicial nomnee
discusscd with you any specific case, legal issuc or guestion in a manner that
could reasonably be interpreted as asking or seeking a comimitment as to how you
would rule on such case, issue, or question? If so, please explain fully.

Na.





